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EDITORIAL NOTES 


HAPPILY WE ARE not called upon to give a full life history of that very 
active lawyer in Newark, Mr. Lindabury, as if he were no longer living. 
He is very much alive, and hence the notice of the testimonial dinner to 
him in our department of “Miscellany” this month does not contain a full 
biographical sketch. In fact the real modesty of the man in such matters 
would forbid such a sketch being presented at this time, but we do feel 
that his career should be held up to many young attorneys and prospective 
attorneys as having points in it strongly to be imitated. We knew Mr. 
Lindabury before he began to study law; knew him well when he was a 
law student ; knew his course of conduct as a young attorney when he be- 
gan his practice at Bound Brook, and have closely followed with friendly 
appreciation his onward and upward progress toward a definite high goal 
to the present time. The points we desire to emphasize are these: First, 
he had only a common country school education, in those days when the 
public school in small towns was not a meeting-place for the ingathering 
of “fads and fancies,” but a place for real study of the fundamental 
branches. It is not necessary to have a college education to become a 
successful lawyer, much less a successful business man in ordinary com- 
merce. A college education may do good; it may do harm. Second, he 
improved his opportunities at school and later by sticking to his one 
thought of making something’in this busy world. He was no idler. Third, 
he took up law as he did “the four R’s,” in all seriousness, and, after be- 
ing admitted to practice, he practiced. No illusions were his that politics 
was a pleasanter or more profitable field, or that it would make him more 
useful to others. He never sought office ; he would not hold office. Many 
a young lawyer of that day and of this day take the opposite view and 
become stranded in purse and reputation. In his case we think he acted 
wisely, for few offices equal that of being first at the Bar. Fourth, the 
same propelling motive to honorably succeed, the same determination to 
follow what he conceived to be right, followed him to Elizabeth, where, 
when he had the opportunity to yield his conscience to the desire of others 
of his political party to win favor with the race-track gamblers of the day, 
he threw his whole energy into a successful attempt to overthrow that 
element before the Legislature, and succeeded. True he was not alone in 
this, but he was a power in it and it gave him increased reputation. Fifth, 
he knew how to be courteous to the Court as well as to his opponents in 
trying a cause, and he was equally fair when before a jury. In this way, 
as we view the matter, he gained the approbation of the Judges in this 
State. The late Justice Van Syckle and Justice, later Chancellor, Magie, 
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and other Judges in New Jersey became his warm friends; he “stood high 
at Court.” Sixth. He has used his influence always to elevate the ethics 
of the Bar, only recently saying: “The lawyer’s first duty is to the law, the 
second to his client.” We need say no more than this. The issue was 
certain and it came. He, himself, and his firm, are known over the State 
and in adjoining States. His clients include millionaire corporations. Sure- 
ly here is a lesson for young and struggling members at the Bar. We 
could draw similar lessons from the lives of other great, but now deceased, 
lawyers in this State; such men as Mr. Joseph Coult, Mr. Anthony Q. 
Keasbey, Mr. Cortlandt Parker, Mr. Thomas McCarter and others of the 
Newark Bar; Vice-Chancellors Van Fleet and John T. Bird of the Hun- 
terdon Bar; Mr. Ritchey, Judge Lanning and others of the Trenton Bar, 
and scores of similar lawyers, some of whom would and others of whom 
would not accept office, but all of whom were men of honor, character, 
uprightness and great success in the law, and were hard workers at it not 
merely to gain competence, but, as Dr. Eliot has just so finely expressed 
it, because of “the joy” of the work. There is no other road to success. 





Reference has been made in the foregoing to the late Mr. Joseph 
Coult, of Newark. He, also, was an example of what early plodding and 
perseverance along one line of business application would accomplish. Mr. 
Coult, like Mr. Lindabury, had no college education, although he had made 
a preparation for it and was disappointed not to have it. So far as we can 
conjecture it would have added no force to his close reasoning powers 
nor to his success as an advocate. He had a fine preceptor, the late Thom- 
as N. McCarter ; he knew that, to achieve real success, a larger field must 
be sought than where he first located and so went to Newark. His gifts 
drew him to his preceptor, with whom he became a partner, and drew to 
him the late Chancellor Howell, fine lawyers both. His natural talents for 
close reasoning, his grasp of fundamental legal principles, his strict 
probity, his high sense of honor, all combined with the strictest attention 
to business to put him among the leading lawyers of the State. Born 
ninety years ago he was, at his death on March 12, probably the oldest 
lawyer in this State. He left a splendid and enviable name and achieved 
a well-worth-while success. 





The Legislature had its “obit.” on March 8th and we have heard 
of no one who was sorry. Certainly the members were not, for the last 
day or two of turbulency and excitement quite used them up. And the 
public generally, which always fears what may happen when so many mem- 
bers are trying to push through bills without substantial merit but often 
with great dangers in them, could breathe more freely after the sine die 
arrived. Out of 841 bills introduced in both Houses some 263 are laws. 
Until they are printed in official form one cannot undertake to say how 
many are probably beneficial and how many probably or certainly bad. 
It is certain, however, that many of the 578 proposed laws that were sent 
to the public morgue met a proper fate. Such was the history of the cen- 
sorship bill, defeated in the Assembly by a vote of 23 to 37; the com- 
pulsory State Highway bills, one to somewhat parallel the Dela- 
ware excepted ; the old age pension bill, which authorized a new State De- 
partment with county branches and an appropriation of a quarter of a 
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million as its start; the bill to take away the jury right to so convict a 
murderer that he may be sentenced to life imprisonment instead of being 
electrocuted (as to which, see the second note below) ; the bill providing 
the counties must pay $2 bounty for each crow killed; a number of fish 
and game bills of the most doubtful kind of merit; the bill to limit the 
provisions of the no-night-work-for-women law of 1923 which goes into 
effect next December ; the bill to create county attendance officers for the 
school system, etc. We could go on and enumerate such unnecessary or 
unwise proposed laws by the score. On the whole it would seem that the 
results of Legislative action were not as bad as many had prophesied. The 
Governor vetoed 73 measures, and as only 23 were passed over his head it 
is likely that most of the 50 left to die after the veto were unimportant 
or should not have become laws. Of those passed over the veto some 
clearly should have gone the way of the fifty. Such was the bill concerning 
boxing, to allow $25 as a charge for entrance, which means that profes- 
sional cormorants may come to this State and have more Dempsey bouts 
and the outside speculators grow rich on it. Instead of this bill one 
should have been passed to bar such spectacles as that of last Summer al- 
together. 





To what extent, if any, the four lady members of the Assembly in- 
fluenced good and discountenanced bad legislation during the past session 
it would be hard to say. Certainly they were well treated, if their pro- 
nouncements after the session closed is a judgment based on facts. Said 
Miss Fort, who is, by the way, the daughter of the late Governor Fort: 
“T feel as if I had been to a university.” ‘The work is very fascinating,” 
said Mrs. Finn. “I am delighted,” said Mrs. Thompson. And Miss 
Carty, of Hudson county, added: “I am convinced that chivalry is not 
dead.” A happy ending for them all; perhaps especially so since Fitzger- 
ald’s “Legislative Manual” was chivalrous enough not to pry into the 
dates of their birth, as in the case of the male legislators. These women 
succeeded in having six bills and two concurrent resolutions passed and 
become laws. They introduced about 20 bills, one of which asked to vali- 
date Sunday amusements. Naturally that bill came from Hudson county: 
Miss Fort’s one successful law was that for a county’s retirement system. 
The Governor vetoed it—we think properly—but it was passed over the 
veto. Far better bills of hers failed. Mrs. Thompson had a bill that failed 
because of a veto, which would require school boards to give a book con- 
taining the Constitution of the United States and Declaration of Inde- 
pendence to every grammar school graduate. Another way to increase 
taxation with no known benefits to accrue. A study of the titles of the 
bills introduced by these ladies does not show that they differed generally 
from the kind of bills brought in by the male members. Nevertheless it 
is to be hoped that the general influence of a few women in our Legisla- 
tive halls may prove of increasing value. Those of 1924 were on the whole 
admirable representatives of fair sex legislators. 





It was only after a long consideration and discussion of the subject 
that New Jersey passed the law some years ago—in 1916, to be exact—to 
give juries in murder cases the right to recommend imprisonment at hard 
labor for life, when no greater punishment could be imposed. The rea- 
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son for this was not that the people of the State were minded that the | 
death penalty was too severe a premeditated murders, but that it was 

apparent that too many murderers escaped any just deserts whatever. 
Juries would fail to convict of murder in the first, but, instead, would 
bring in a verdict of murder in the second degree, or manslaughter, and 
then, by securing pardon in a few years at most, murderers could go 
free again. True, a first degree murderer, sentenced for life, can be par- 
doned. But it would be well, we think, to pass a statute disallowing any 
pardon for one sentenced for life for murder in the first degree unless 
proven after his sentence, to the satisfaction of the Supreme Court of the 
State, to have been innocent. 





The In re Smith Will case reported by us on a subsequent page should 
prove interesting to lawyers, especially our younger lawyers, as to the im- 
portance of presenting all possible evidence and available legal points on 
the first trial of a caveat or of an appeal in a will case; in fact on the first 
or subsequent trial of any cause in any Court. We have been somewhat 
familiar with the Smith case since the institution of proceedings to set the 
will aside, and it is not for us to say whether any counsel of the caveator 
in early hearings was guilty of laches in the presentation of testimony or 
otherwise, or only the client himself. But the final issue shows that re- 
hearings in the Prerogative Court, or Court of Chancery, are not so easy 
to obtain as may be imagined, and there are sound reasons for this, as giv- 
en by Justice Katzenbach in his opinion. Unless there is fraud practiced 
on the Court rehearings will rarely be given and especially when they run 
counter to a statute of limitation. As supplementing in part the facts giv- 
en in that opinion, and merely to show laches in time, we may note that the 
caveat filed to the will in question was tried before the Judge of the Hud- 
son Co. Orphans’ Court in 1919 and the testatrix declared to be of testa- 
mentary capacity. An appeal being taken the Vice-Ordinary heard the 
case and dismissed the appeal, two years after the caveat hearing and a 
regular decree was entered. Over one year then passed before a rehear- 
ing of the appeal was sought, although the statute limits appeals to one 
year. Another year elapsed, when the appeal was reopened, but the Er- 
rors and Appeals Court now says this was an error. The caveator, as we 
are informed, had employed four different attorneys to try, retry, etc., 
this cause ; a state of affairs certainly unusual and one which rarely tends 
to clarify matters in any equity proceedings. 











Both Federal Judges Rellstab and Bodine are making it interesting 
for the bootleggers. Prison sentences are being given to them and pad- 
locks to their habitations, when they have inns or saloons that continue to 
break the law. Only recently Biggett’s Sea Girt place was padlocked for 
one year, while the proprietor was sentenced to jail for 90 days. The 
hotel, or whatever it was, is said to have cost $100,000; bootleggers are 
supposed to be able to indulge in such luxuries. The noted Iroquois café 
in Newark was directed to be padlocked for one year, and so was the 
Atz Ice & Brewery Co. of Egg Harbor City, the first brewery to have the 
padlock law enforced against it. In the latter case Judge Bodine in one 
single day put six or seven padlock injunctions on saloons in Essex 
and Passaic counties. It is a question of time, we think, but only a ques- 
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tion of time, when so many lawless saloons will be closed and the saloon 
keepers and outside lawbreakers put in jail and fined heavy fines that the 
liquor traffic will be as nearly repressed as any other crime. 





The Act of the Legislature of 1923, which goes into effect Dec. 31, 
1924, and which, despite efforts recently made to so amend it as to make it 
nearly worthless, provides that in manufacturing establishments, bakeries 
and laundries no female shall be employed before 6 A. M. or after 10 
P. M., but it shall be inapplicable to canneries. It is a good law and it 
is now of interest to notice that the United States Supreme Court has just 
upheld a New York law based on the same principle. This latter law 
prohibits the employment of women in restaurants in first and second 
class cities between the hours of 1 A. M. and6 A.M. The objection that 
it discriminated in favor of one class of citizens as against another class 
did not hold at Washington. Justice Sutherland, writing the opinion for 
the Court at Washington, declared that “the injurious consequences [of 
night work] were thought by the Legislature to bear more heavily against 
women than men, and, considering their more delicate organism, there 
would seem to be good reason for so thinking. Testimony was given at 
the trial to the effect that the night work in question was not harmful, but 
we do not find it convincing.” Again it was argued that the Legislature 
had no right to bar night work for women in factories, bakeries and laun- 
dries and permit women to be employed at night in canneries; that the 
law was invalid because it applied to women in first and second class cities 
and left those residing in other municipalities unprotected; that certain 
classes of women were permitted to be employed at night in restaurants, 
such as singers, while manual workers were prevented from so working. 
The Supreme Court held that the limitations thus fixed by the statute were 
not “unreasonable and arbitrary.” Such are likely to be the conclusions 
in New Jersey if the statute in question is ever contested. We oniy wish 
the law could be carried still further, as it is not necessary for any woman 
to be employed for pay from ten o’clock at night until morning. There 
are men enough to take those hours when necessary. 


@ 





Vice-Chancellor Backes has just upheld by injunction the stand taken 
by the Public Utilities Commission relative to the operation of a jitney line 
through Dover and the borough of Wharton. The Vice-Chancellor said 
that the Board has general control over all public utilities, and that a jitney 
line which parallels, on the same street, the line of a street railway, is a 
public utility. A municipal license is not valid until approved and such 
approval is revocable, power to approve implying power to revoke. To 
the point that the Board’s action was tantamount to a confiscation of prop- 
erty rights without just compensation the opinion said: “A municipal 
grant is not complete until approved by the board and falls with the with- 
drawal of such approval; consequently, there is no confiscation of proper- 
ty rights.” The Vice-Chancellor said further that a license issued under 
the motor vehicle act does not confer the right to operate a public utility 
jitney and does not dispense with the requirement of a municipal license 
and the approval of the State board. A motor vehicle license is requisite 
to = operation of a jitney, but is not an authorization to operate a public 
utility. 
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Stating that the Board’s jurisdiction to make the order is not as- 
sailed and that the fact that the order was made in a lawful way is not 
challenged, he stated that to proceed at law by certiorari or mandamus 
would be obviously inappropriate. The Board’s action may be reviewed 
by certiorari, and mandamus issues only to enforce legal rights, not to 
restrain unlawful acts. The defendant’s contention also that the only 
remedy is by enforcement of the pecuniary penalty prescribed by Section 
32 of the Motor Vehicle Act is not sound. That remedy is cumulative, 
not exclusive, as the statute plainly shows, and manifestly it is not ade- 
quate to accomplish the purpose here sought. Hence the Board was en- 
titled to an injunction. 

The foregoing view of the case shows that the Public Utility Commis- 
sion has now at its command, when justified, a remedy to compel obedience 
to its decisions which establishes a precedent in this State and must prove 
of practicable use in other than ordinary jitney cases. 





MR. JUSTICE MINTURN’S ADDRESS AT THE HUDSON COUNTY BAR 
MEETING. 





As noted elsewhere, a testimonial dinner was given to Mr. Justice 
Minturn by the Hudson Co. Bar Association on March 22. His full re- 
sponsive address was as follows: 

“This manifestation of your kind appreciation and good wishes for a 
fellow member, who not so long ago took his place among you, entertain- 
ing your hopes and aspirations, is gratifying beyond expression; for one 
must indeed be callous to all sense of human touch, were he to seem in- 
different to the spontaneity and genuineness of this kindly effusion of 
professional brotherly regard. 

“And yet I cannot suppress a feeling of disappointment in the fact 
that nothing more substantial or material serves to emphasize and accom- 
pany your most generous testimonial. For, if I may divulge a secret, and 
there are enough of us here to keep it, I may tell you in all confidence that 
I was led to believe that upon occasions of this character in Hudson coun- 
ty, the guest of honor was also the recipient of a high-class automobile or 
other worth-while luxury, which fact distinguished the Bar dinners of 
Hudson from those of other Bar Associations in the State. Thus far the 
Committee, while most generous and lavish in their display, have over- 
looked this expected supplement to the dinner. 

“Nor should I overlook to remark, that if this opportunity had been 
presented to me a few weeks since, and before our good friends at Tren- 
ton had settled the financial question, I would surely contemplate following 
the precedent of eminent national authority, and ask you, as an alterna- 
tive to further life upon the Bench, to crown me with the honorary and 
unexampled distinction of Chief Justice of the State Base-ball League; or 
High Commissioner of State Fistic Encounters, positions which could 
easily be instituted for an ambitious but financially attenuated member of 
the Judiciary, under the energetic leadership of our good friend, the Sena- 
tor from Hudson. But that problem having been recently solved, I am not 
harboring other hopes and shall not invite them, until, like Oliver Twist, 
the spirit of hunger shall again seize me, and drive me, no matter how un- 
willingly, to the legislative porridge for more. 
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“Your generous invitation on this occasion having made my status 
this evening entirely personal, into which the ego is expected largely to 
enter, I find my position largely embarrassing, so much so, indeed, that a 
proper regard for my sensitiveness compels recourse to the written word. 

“T am reminded in this respect of the Hibernian undertaker, who was 
employed to search the morgues for one who was supposed to have been 
drowned. Corpse after corpse was examined, until finally one was selected, 
as the missing man. The friend who accompanied the undertaker, lifted 
the head of the deceased to examine it more minutely, when the mouth 
opened exhibiting a row of gold teeth. ‘That is not the man. He had 
no gold teeth,’ said the friend as he went away. The undertaker lingered 
in disgust and giving the corpse a kick, said: ‘Confound you for a corpse. 
If you had only kept your mouth shut, you’d have had a dacent funeral.’ 

“T cannot, however, be indifferent to the generous and kindly expres- 
sion of friendship this evening by my friends of many years standing, and 
were I to give due weight and credit to all that is and may be uttered, I 
fear you may become possessed not only of a very vain-glorious Judge, 
but of a Judge like the one described by the colored orator, who, introduc- 
ing his friend, observed, ‘He knows the unknowable; he does the un- 
doable, and he onscrews the unscutable.’ 

“Nor can I overlook the conspicuous fact that, sitting with us at this 
board this evening, are my judicial brethren from all parts of the State, 
who have come to join you in wishing me God speed in my new field of 
judicial endeavour. To you and to them, and particularly to that grand 
judicial figure, the Chief Justice, to whose splendid example of unfaltering 
industry, unselfish toil and high judicial endeavour I owe so much of 
whatever judicial success I have attained,—to you all my heart goes out 
in thanksgiving as in a benediction. 

“When I returned to my native county, after an absence of years, I 
found myself involuntarily in the attitude of mind of Rip Van Winkle, 
returning from his Walpurgis Nights among the little gods of the moun- 
tains. The old Court House, where I had learned so much and labored so 
long, was gone, and in its place arose a stately pile of granite and mosafc, 
upon whose walls were pictured, with all the art of a Rubens, those local 
historic scenes, that enthrone themselves about our national life. Upon this 
site I had sat in silent admiration, as a student, and as a young lawyer, 
and heard Justices Knapp, Dixon, Collins, Lippincott and Fort dispensing 
the law that I was about to administer. Upon this venerable site I had 
seen and heard in the rivalries of the forum Vredenburgh, Collins, McGill, 
Garretson, Winfield, Stockton, Ransom, and the others of the old school, 
in learned and eloquent argument before Court and jury; and through the 
abyss of time I heard in fancy the warning of the old clock at Bruges: 


“*Time was; time is; time is not.’ 


“All had vanished ; and as I roamed its corridors seeking some familiar 
face, involuntarily there came to my mind the pathetic lines of Tom Moore: 


“‘*When I remember all the friends thus linked together, 

I’ve seen around me fall like leaves in wintry weather, 

I feel like one who treads alone some banquet hall deserted, 
Whose lights are fled, whose garlands dead, 

And all but he—deserted.’ 
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“Instead of the old atmosphere and the old voices new figures loomed 
before me; new faces rich with the light of the morning beamed upon me; 
new and younger hands reached out to welcome me, in the midst of a 
structure of architectural and artistic beauty typical of the day, and of 
what is called the progressive spirit of the age. Sic transit gloria mundi. 
And yet, like Tennyson, I hold the faith that 
“*Through the ages one succeeding purpose runs, 

And the thoughts of men are widened, 

With the process of the suns.’ 

“One becomes so immersed in the daily tasks of life, with all their 
incident cares and responsibilities, that he becomes forgetful of the lapse 
of time and its corresponding changes, until some morning the erstwhile 
Apollo glances in the mirror, and, lo! the young man of yesterday is 
transformed like Faust into the possessor of the seer and yellow leaf, and 
yearns for the return of the tender grace of a day that is dear. This pro- 
cess of change is marked not only in the Hudson Circuit, but is just as 
marked in the Supreme Court and the Court of Appeals. When I en- 
tered those Courts many of its great minds had been called to sit in the 
great tribunal of our Father. The master-mind of Chief Justice Beasley 
was no longer there, and the learned and indefatigable Depue had joined 
him in the Court of last resort in all causes, as he had done in life. The 
acute and logical mind of Dixon had joined them, while Van Syckel and 
Magie, tired of the incessant grind, were resting on their laurels awaiting 
the sound of ‘Taps.’ 

“Of the many whom I may reverently call the ‘Old Guard’—the men 
who for so many years of unstinted toil had moulded the law of the State 
and given it a place of distinction in the jurisprudence of the nation—the 
present Chief Justice and Justices Garrison and Reed alone remained to 
greet me. The latter two felt the infirmity of time and disease and retired, 
and in a few years the Chief Justice alone remained, to connect the present 
with all its hopes and ambitions, with the past with all its glorious mem- 
ories and traditions. 

“Justices Pitney and Swayze have retired under the tremendous pres- 
sure of work, while that irrepressible worker, Justice Bergen, has recently 
joined the great cavalcade, until now the Court is composed practically of 
a new generation of men, who, nevertheless, are inspired by the examples, 
guided by the light and instructed by the learning and wisdom of those 
sages, whose names are indelibly inscribed upon our legal history. 

“So much for the past, but what of the present? Every age and gen- 
eration seems to possess its own peculiar problems and characteristics. 
Never in the march of time has any age presented the rapid progress and 
material advancement into the arena of what has been hitherto called the 
Unknown, as has this our day and generation. 

“The air has been harnessed as our medium, and lo! the human voice 
is transmitted to ocean-divided continents. The electric current trans- 
ports us from State to State, and through the vast dome of worlds into 
the frigid regions of the Pole, and over the torrid sands of the desert. 
Time and space seem almost upon the verge of annihilation, so that men, 
viewing only the material and not the spiritual feature of this worldly 
visitation, cry out in glorification of self, in the words of Hamlet: 


“‘Look you, what a god is man?’” 
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The danger lies that in self-adulation and the glorification of the ma- 
terial aspects of life we may lose our spiritual identity, and, building a 
modern tower of Babel, end all in confusion and disintegration. 

“In the innermost heart of man, progress as he will into unknown and 
unchartered worlds, he cannot divest himself of the ever-pervading sense 
of Eternal Justice. In the mad rush for wealth and material things he 
may become momentarily blind to its existence; but, like his conscience, 
in the sober moments of his existence it returns to remind him that it is 
the one controlling factor in life between man and his neighbor, and be- 
tween that aggregation of men called the State, and the individual entity 
in its relation to the State. This relationship of man to his neighbor ; of 
man to his country; of man to himself and his own, is based upon the 
eternal verity called Justice, and you and I are engaged in its administra- 
tion. To it we have devoted our lives, and to it we have consecrated our- 
selves by the oath to which we have subscribed. Let no worldly allurements 
tempt us from this duty. Let no false conception of material advance- 
ment blind us to the truth as to the sanctity and honor of our calling, for 
neither the saint at his shrine, nor the priest or minister in his pulpit, has 
confided to him a more sacred, a more holy trust; a trust having its 
origin in the bosom of God, and attested by the indestructible soul-life of 
the race; for, like eternal truth, Justice 
“‘For ever stands secure, its head is guarded 

As its base is sure, 


The raving storm and rolling wave defies 
Built by the architect who built the skies.’” 





LORENZ v. ALUMINUM GOODS MFG. CO. 


(Essex Court of Common Pleas, March, 1924). 
Workman’s Compensation Act—Loss of Fingers and Thumb—Act Construed. 


Case of Henry Lorenz, Petitioner-Appellant, against Aluminum 
Goods Manufacturing Co., Respondent-Appellee. On appeal from determi- 
nation made by Compensation Bureau. 

Mr. Samuel Press for Petitioner. . 

Messrs. Edwards & Smith for Respondent. 





STICKEL, Jr., J.: The petitioner in an accident arising out of and 
in the course of his employment, and which took place January 4, 1921, 
lost the second, third and fourth fingers of his right hand entirely, all but 
one phalange of his first finger and the thumb of his left hand. There was 
also some slight testimony that there is an atrophy and loss of tone of the 
muscles of the right hand as the result of the amputation of the fingers. 

The Commissioner awarded compensation on the basis of an eighty- 
five per cent. loss of the right hand, and compensation, according to the 
schedule, for the loss of the thumb of the left hand. 

The petitioner appeals, contending that there was, in fact, an injury 
to both hands, or that the usefulness of each of the hands was impaired, 
and, therefore, that compensation should have been awarded for a partial 
or permanent injury to both hands. 

It seems to me that the finding of the Commissioner was correct. 

The statute in subdivision C, of paragraph 11, provides for the loss 
of a thumb fifty per cent. of daily wages during sixty weeks; for the loss 
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of the index finger the same percentage of daily wages during thirty-five 
weeks ; the second finger, thirty weeks; third finger, twenty weeks; and 
fourth finger, fifteen weeks. It then provides that the loss of the first 
phalange of a thumb or a finger shall be considered equal to the loss of 
one-half of such thumb or finger, while the loss of more than one phalange 
shall be considered as a loss of the entire finger or thumb. Then follows 
this very significant language: “providing, however, that in no case shall 
the amount received for more than one finger exceed the amount provided 
in this schedule for the loss of a hand.” 

This, it seems to me, clearly indicates the intention of the Legislature 
to allow as for an injury to the hand where there is a loss of more than 
one finger, provided that in no case may such award or allowance exceed 
the amount of compensation provided in the schedule for the loss of a 
hand. The Legislature apparently had in mind that the loss of a single 
finger could be compensated as for the loss of a finger, but that the loss of 
more than one finger might involve something more than mere loss of 
fingers, and, consequently, permitted a latitude which is limited by the 
amount of compensation provided by the schedule for the loss of a hand. 

In this case the loss of the three fingers and all but a stump of the 
fourth, even aside from the atrophy of the muscles of the hand produced 
by such loss, certainly involves an injury to the hand, and, in view of the 
testimony and the statute permitting it, the award of compensation on the 
basis of an eighty-five per cent. loss of the hand seems to me to be entirely 
justified. Switchkard v. Arrow Motor Cartage Co., Ill., Ind. Bd., Feb. 6, 
1915, cited in case note in 8 Negligence and Compensation Cases An- 
notated, p. 478; Kline v. A. J. Johnson & Sons Furniture Co. (the same 
Industrial Board), Nov. 23, 1914, cited in said case note; Blackford v. 
Green, 87 N. J. L. 359. 

But to say that the left hand is injured or its usefulness impaired 
within the meaning of the statute by the loss of the left thumb alone is to 
ignore the statutory schedule entirely. 

When we speak of a hand we undoubtedly have in mind the fingers 
and the thumb, the ends of the hand, and if the statute made no provision 
for compensation for loss of fingers and thumbs, as such, compensation 
must be allowed for the loss of a thumb on the basis of an injury to the 
hand or the impairment of the use of that member. But by the statute 
the hand, as we know it, is divided and provisions made for the loss of 
an entire hand, and for the loss of part of it, the ends, the fingers and 
thumb. The Legislature has not left to speculation what percentage of the 
award for the loss of a hand shall be allowed for the loss of a thumb or a 
given finger, but has determined it itself; fixed the value in compensation 
for the loss of such member itself. 

And it is interesting to note that the allowances made for the loss of 
four fingers and a thumb total 160 weeks, while the compensation provid- 
ed by the schedule for the loss of the whole hand only amounts to 150 
weeks. 

How, then, can the loss of a thumb be compensated for on the basis 
of an injury to the hand when the statute declares it shall be compensated 
for as the loss of a thumb and has fixed the value of such thumb in terms 
of compensation? Certainly, if the only injury suffered by petitioner had 
been the loss of his left thumb the only possible award must have been that 
called for by the schedule for the loss of a thumb. 
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But the petitioner contends that, having in the same accident suffered 
an injury to the right hand in the loss of almost four fingers thereof, the 
loss of the thumb of the left hand is no longer mere loss of a thumb com- 
pensable according to the fixed compensation value established by the 
statute, but has become a statutory injury to the hand member, a statutory 
impairment of the hand compensable under that clause of sub-division C, 
of paragraph 11, which reads as follows: “In all lesser or other cases in- 
volving permanent loss, or where the usefulness of a member or any phy- 
sical function is permanently impaired, the compensation shall be sixty- 
six and two-thirds per centum of daily wages, and the duration of the 
compensation shall bear such relation to the specific periods of time stated 
in the above schedule as the disabilities bear to those produced by the in- 
juries named in the schedule.” 

I am unable to find any warrant for this view either in the statute it- 
self, or in the cases cited by the petitioner, or in those I have examined. 
The cited clause relied upon is designed to provide for situations not 
covered by the schedule. It does not eliminate the schedule, it rather 
supplements it and includes those cases in which there is no actual loss of 
a member, but merely an impairment of the usefulness of the member or 
of some physical function. For instance, if, instead of having lost his left 
thumb petitioner’s thumb had been paralyzed, the instant section would 
apply. There being no injury to the hand or to its usefulness other than 
that arising from the loss of the thumb, compensation must be according 
to the schedule for the loss of such member, namely, an allowance of sixty 
weeks compensation. Fountona v. American Rubber Manufacturing Com- 
pany of New Jersey, 39 N. J. L. J. 92; Barbour Flax Spinning Co. v. 
Hagerty, 85 N. J. L. 407; Bateman Manufacturing Company v. Smith, 


85 N. J. L. 409. 





IN RE BARNETT WILL. 





(Essex Co. Orphans’ Court, Feb. 19, 1924). 
Probate of Will—Marriage 'to Secure Husband’s Property—Undue Influence. 


In the matter of a paper writing purporting to be the last will and 
testament of James G. Barnett, deceased. On appeal from probate. 

Messrs. Warren, Britt & Stanton (by Mr. John Warren), for Appel- 
lant. 

Mr. Charles C. Pilgrim and Mr. Frederic C. Ritger, for Respondent. 


FLANNAGAN, J.: A paper writing purporting to be the last will 
and testament of James G. Barnett having been offered for probate to the 
—— of Essex county by Tillie O. Barnett, was by him admitted to 
probate. 

The estate of the deceased consists of a large amount of both real and 
personal property. There were no children of deceased, his nearest blood 
relative being his nephew, Fred M. Barnett. The will left the entire es- 
tate to said Tillie O. Barnett, the wife of deceased, to the exclusion of his 
said nephew, who now appeals to this Court from the Surrogate’s Court, 
setting up as grounds of appeal lack of testamentary capacity, fraud and 
undue influence. 

The deceased was a man sixty odd years of age, of inferior, unde- 
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veloped mentality, bordering on the weak-minded. He was amiable, trust- 
ful, readily influenced by those about him of either superior or more de- 
termined mentality, and had been accustomed all of his life to be led and 
to rely upon others to think and act for him and to be guided by their 
views. His father was a man of influence and wealth. Every opportunity 
for advancement which wealth and position offer was open to him, but 
his character and ability were such that he availed of none of them. He 
inherited a fortune from his father and his father’s brother, and spent ' 
his life in luxury, without occupation, ambition or definite object, and in a 
kind of mental stagnation. Because he was his father’s son and inherited 
his property he took his father’s place as a director in the Murphy Var- 
nish Company and as a trustee in the Central Methodist Episcopal Church. 
At the meetings of those boards he played the part of the “dummy direc- 
tor,” never rendering a decision or passing judgment on anything that 
arose, but assuming an attitude of silent assent. 

When he met the proponent he was in frequent contact with his fath- 
er’s former associates, people of character and standing in the community, 
whose lives were admirable and whose purposes were righteous and com- 
mendable. He was religious, charitable, quiet, kind and amiable. 

Such was the decedent, James G. Barnett. Such were his associations 
at the time he met the proponent. He had been previously married. His 
wife had died, and he was engaged to be married to another lady. 

On the other hand, Tillie O. Barnett, the proponent, was a woman de- 
signing, worldly-wise and of many adventures. Her associates were far 
removed in character from those of deceased. Divorced by two former 
husbands she was no stranger to scandal and notoriety. Her marriage to 
deceased was her fourth marriage. On the stand she testified she had been 
married three times, and, on being confronted with the facts, pretended she 
had: overlooked or forgotten one husband. Though Earle was neither her 
maiden name (that being Jannich), nor the name of any of her husbands, 
she testified she could not remember whether she had ever been married 
under that name. She was careless and frequently untruthful under oath, 
and her testimony impressed me on the whole as of little value. 

The respective ages, characters, training and experience of the parties 
to the transaction in question must necessarily throw light on the one’s 
capacity to exert and the other’s capacity to resist undue influence. 

In the case at bar the training and experience of proponent shows her 
to be fully capable and qualified to dominate and control a man of the ca- a 
pacity, training and experience of the deceased. In Moore v. Blauvelt, 15 
N. J. Eq. 367, the Ordinary says: “It [undue influence] must necessarily 
depend, in each case, upon the means of coercion or influence possessed by 
one party over the other ; upon the power, authority or control of the one, 
the age, the sex, the temper, the mental and physical condition and the de- 
pendence of the other.” (P. 368). 

In the spring of 1919 an acquaintance was “scraped up” between the 
proponent and deceased on the fishing pier at Belmar, where deceased 
owned a summer residence. She was not over-delicate about her inten- 
tions and was overheard to say to some other women, in answer to their 
inquiry as to what she was doing there, that she was “hunting for some 
rich old geaser.” The acquaintance thus initiated was followed up by pro- 
ponent, by visits by her to Barnett at his residence, where he was living 
alone with his domestics. During the period following the meeting on 
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the fishing pier proponent declared, on an occasion in New York, that she 
was going to marry a rich old man from Jersey and that “sometimes 
when you are married to an old man they don’t live very long and then 
you can enjoy all their money.” At another time she said that, if she “got 
the old boob,” one Raymond Muller should have a nice present. After 
the wedding deceased gave Raymond a watch. 

The “courtship,” which was going on during these expressions of pro- 
ponent, culminated in the marriage of the parties on March 24, 1920. 

After the marriage was consummated proponent began to weaken and 
absorb the deceased mentally and to acquire his property. She obstructed 
access to him by his former associates; those of his old family servants 
who were willing to stay she gradually displaced; she stopped his chari- 
ties and ended the religious contributions, which his father had been ac- 
customed to make before him and which he had inherited as a custom 
from his father ; she assumed to regulate who should talk to him, person- 
ally or on the telephone; directed his mail to be delivered to her, and took 
control of his business affairs. 

Deceased was, of course, what is called “an easy mark,” and because 
of this fact it may be that he was better off without some of his former 
friends and associates. He may have suffered petty impositions on the 
part of his servants, but the new way reflected the mind of Mrs. Barnett, 
while the old way reflected the mind of Mr. Barnett. Asked by one of his 
friends why he was not “seen about” and did not “come around,” Barnett 
responded that he was a prisoner and could not be around and do what he 
had been accustomed to do. 

These circumstances and others satisfy me that deceased was sub- 
jected almost completely to proponent’s control, and that he did nothing 
affirmative of any moment except under her prompting. 

Proponent’s control, as already stated, extended to the management of 
his properties and business affairs, such as they were. The relations were 
confidential. As to his realty, a substantial part of it was procured to be 
transferred into her name, and such as he did not transfer to her she 
either sold or was endeavoring to sell and convert into personalty, a form 
readily acquired by gift and more certain of inheritance by a wife where 
there are no children. 

The testimony shows declarations by the deceased of his intention to 
make liberal provision for his nephew, Fred M. Barnett, the contestant, 
and the evidence shows that proponent successfully contrived to prevent 
contemplated visits by deceased to his nephew at the latter’s home in Chat- 
ham. Toward the close of decedent’s last illness, while he was in the hos- 
pital in New York, expecting to die and where he did die, proponent tele- 
phoned nightly to contestant telling him not to come to see his uncle, stat- 
ing either that it was undesirable or that he was not wanted by his uncle. 

The will in question was made nearly two years before deceased died. 
The immediate stimulus which moved the deceased to make the will was 
a report by proponent to him of a pretended conversation between pro- 
ponent and deceased’s nephew, fabricated by proponent, apparently, out 
of the whole cloth. In this report to deceased the proponent, simulating a 
condition of mind of being, as she expressed it, “all worked up,” told the 
deceased that she had just returned from a visit to the nephew’s home and 
that the nephew had asked her whether deceased had made a will, and had 
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threatened to pull deceased’s mother’s picture off the wall after his death. 
Upon this report to the simple-minded deceased he said to proponent, “If 
he ever tries to pull my mother’s picture down . . . take the first 
thing and brain him.” 

The appointment to draw the will was shortly thereafter made by pro- 
ponent over the telephone with the scrivener, and proponent accompan- 
ied and was present with the deceased on the occasion when he visited the 
scrivener and executed his will. 

The proponent testified that said conversation with the nephew took 
place on the occasion of a visit by her with her friend, one Mrs. Miers, to 
the nephew’s home in Chatham, but the conversation is denied in toto by 
the nephew and Mrs. Miers is not produced, and I am satisfied, as I have 
said, that the conversation is a pure fabrication, concocted by proponent 
for the purpose of deceiving the deceased, and that it did deceive him, and 
was the immediate procuring, stimulating cause for his making the will, 
rs a latent desire to make testamentary provision in the nephew’s 

avor. 

It appears that on the day the will was prepared, when the parties 
were at the lawyer’s office, proponent made inquiry of testator as to wheth- 
er he wanted to leave his nephew anything. I regard this as mere stage 
play for the benefit of the scrivener. Proponent’s preparation of deceased 
for the event left no uncertainty in her mind as to what the answer 
would be, and that it would be a statement that he did not wish to leave 
him anything. 

Before the will was made proponent declared her desire to have it 
made in her favor. 

After the will was made and after the marriage, proponent showed 
uncertainty and nervousness about both the will and the marriage and 
concealed the existence of the will. On two occasions, one in 1921 or 1922, 
and the other in 1923, when the deceased was at the hospital in his last 
illness, she voluntarily represented to the deceased’s nephew that no will 
had been made. 

As to the marriage, her nervousness and uncertainty went so far that 
she procured a second marriage ceremony to be performed by the Record- 
er of North Bergen on December 12, 1922, shortly before deceased’s death. 

As to the will, her nervousness and uncertainty extended to the point 
that she attempted to get a second will executed, inducing a mutual friend 
or acquaintance to suggest to the decedent that he make a will in her favor. 

Her nervousness about the validity of the will and the marriage is 
suggestive of a consciousness of weakness akin to the consciousness of 
guilt inferrable from the flight of an accused after the commission of a 
crime. 

After the illness of deceased became serious and he had gone to the 
hospital she took possession of the will, to which she had had access, 
placed it in the safe in the home, and retained it there until after deceased’s 
death, when it was produced and offered for probate by her. 

Between the death of deceased and his funeral proponent rented a 
safe deposit box in New York in the name of herself and daughter and 
transferred certain property into it. 

Some of the testimony for appellant in this case is that of former ser- 
vants of the deceased’s household. Ordinarily the testimony of servants 
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against their former employers is considered with some reserve. In this 
case the old employés doubtless had an easy time under an easy-going, 
good-natured, simple-minded, and idle master. No doubt they were jacked 
up by the new mistress, but these were old family servants of conservative, 
respected and God-fearing people. They were not likely to suit a woman 
of the manners, customs and character of proponent, and they might be 
expected to feel righteous indignation at having her placed in the position 
of authority over them which had been held by a woman such as their first 
mistress, the former Mrs. Barnett, seems to have been. Some hostility is 
for these reasons to be expected, but, after due consideration of these cir- 
cumstances, and all the circumstances, I feel that their testimony is credi- 
ble. 

The evidence in the case does not, in my opinion, sustain the claim of 
lack of testamentary capacity. As to undue influence, a different situation 
is presented. The testator, while he might not have been incapable of 
making a will, may have been incapable of resisting the desires of pro- 
ponent. 

The boundary of legitimate influence is not a mathematical line. It 
has not and never can be defined with precision. It must be ascertained, in 
each particular case, under established rules of law, applied with the 
leaven of judicial common sense to all the facts, conditions and circum- 
stances disclosed by the evidence. 

The latitude allowed a husband or wife to influence the spouse arises 
out of the marital relation itself, but where the marriage is, as here, a mere 
incident and instrumentality in an unrighteous scheme whereby proponent 
designed to enrich herself at the expense of some “rich old geaser” victim, 
by any means which might come to hand, the usual latitude should not be 
allowed. That her purpose was not legitimate is evidenced by her own 
declarations ; that her scheme was fraudulent is evidenced by the method of 
deception by which she carried it out, and by which the decedent was in- 
duced to make a will. 

A husband or wife has ordinarily a right to counsel and persuade his 
or her spouse in the best interest and welfare of the family, to appeal to 
his or her sense of justice and duty, to urge his or her views as to the 
proper, expedient, or wise disposition to be made of the spouse’s property, 
and also to influence the spouse in his or her favor. But this marital rela- 
tion never covers the right to substitute one’s will for that of the other, 
through constraint of fear, constant pressure of importunity or overbear- 
ing desire for peace or rest, misrepresentation, or any other means. 
“Fraudulent and malicious means whereby men are secretly induced to 
make their testaments are no less detestable than open force.” 

It has been said that in order to shift the burden of proof to a pro- 
ponent of a will, on an issue of undue influence, there must be some other 
elements “added to proof that testator’s mind was enfeebled so that it was 
diffcult to resist improper influence and the establishment of intimate con- 
fidential relationship.” It is said that “slight circumstances” are sufficient 
to be added. Among the elements which may be thus added, which have 
been mentioned in the authorities, are these: (1) the initiation of proceed- 
ings for the preparation of the instrument; (2) participation in such 
preparation; (3) presence at the execution of the will; (4) efforts to ex- 
clude the natural objects of testator’s bounty from his society; (5) con- 
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cealing the making of the will, and (6) taking possession of the will. 
Wheeler v. Whipple, 44 N. J. Eq. 145; In re Howard, 9 N. J. L. J. 144; 
Cooper’s will, 75 N. J. Eq. 177; 76 N. J. Eq. 614; Morrisy’s will, 111 Atl. 
26. 


In the case at bar we have the enfeebled mind difficult to resist im- 
proper influence of the proponent; the intimate, confidential relationship, 
and all the other added circumstances numbered above from one to six. 
With all of these ; with the marriage a mere instrumentality in a scheme to 
get the testator’s fortune, and with the scheme consummated and the will 
induced by means of false and fraudulent representation by proponent to 
the deceased, the undue influence is affirmatively proved. 

But it is not necessary to rest the decision on this ground. The least 
that can be said is that a presumption of undue influence is raised and 
the burden shifted to proponent. This presumption, “unless countervailed 
by satisfactory evidence, controls as a conclusion of fact.” It cannot be 
overcome by proponent’s testimony, because her testimony is neither “im- 
peccable” nor “convincing.” The testimony of proponent’s attorney does 
not answer. The work of proponent had been done before the testator got 
to the attorney’s office. The scrivener was merely an innocent means used 
by proponent to put her will, not decedent’s, into effect. 

The conclusion that false representations about his nephew were made 
to deceased, inducing him to make a will excluding the nephew, is based 
upon the testimony of proponent, and it is true that her testimony is fre- 
quently false and, has been said, on the whole, is neither “impecca- 
ble” nor “convincing.” The rule “falsus in uno, falsus in omnibus’ is 
not a mandatory one, but is rather a permissible inference and does not 
require the Court to believe all or disbelieve all of a witness’s testimony 
who knowingly testifies falsely upon a material fact. It is for the Court 
to sift the testimony, to seek out and ascertain the truth. The Court may 
accept part of the testimony as true and reject part as false. State v. 
Dugan, 84 N. J. L. 606; 85 N. J. L. 730; State v. Samuels, 104 Atl. 322; 
g2 N. J. L. 131. 

For the various reasons stated the appeal is sustained and probate of 
the alleged will is denied. 





MUELLER v. UNITED COLOR & PIGMENT CO. 


(N. J. Dept. of Labor, Workman’s Comp. Bureau, March, 1924). 
Workman's Compensation—Found Burned to Death in Course of Employment. 


Case of Frieda Mueller, Petitioner, against United Color & Pigment 
Co. On petition for compensation and funeral expenses. 

Mr. Harvey Stevenson for Petitioner. 

Messrs. Heine, Bradner & Laird for Respondents. 


GOAS, Deputy Commissioner: [After stating filing of petition, dates 
of hearing, etc., stated finding as follows] : 

First: That the deceased was, on the 7th day of October, 1923, in the 
employ of the respondents in the capacity of night watchman, using keys 
for the purpose of registering his visits at the various boxes in the plant. 

Second: That at the time of the injury and death the said deceased 
received as wages $32 per week paid to him each week. 

Third: The proven facts, which were not contradicted, show that, on 
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the evening of October 7th, 1923, at about 7 o’clock, Joseph Mueller passed 
through the boiler room of the United Color & Pigment Plant, and that 
he carried a lighted oil lantern; that he did not reappear at the usual time, 
and the two firemen that he passed in the boiler room went in search of 
him and found him lying dead in the washroom of the crusher building. 
His clothes were burned off his body and his flesh was badly charred. 
There was a signal box in the room which it was his duty to turn with the 
keys. His body was stretched out on the floor with his feet about one foot 
away from a wooden bench and his head near some lockers, located on the 
opposite side of the room. The lantern he had been carrying was standing 
on the floor about two feet away from the body and about one foot away 
from this bench, and was flaming up brightly, with the globe covered with 
smoke. There was no other fire in the room except a pair of workmen’s 
trousers, which were lying across the bench and smoldering when the fire- 
men entered the room. 

Joseph Mueller, in the course of his work, collected chemicals, paints 
and paint materials on his overalls, and these overalls became saturated 
with these various materials. 

In the case of Curran v. Newark Gear Cutting Machine Co., 37 N. J. 
L. Journal 21, which was cited by the Respondent, there was no evidence 
to show what had happened or where it had happened. The accident may 
have happened at some place remote from his employment. There was 
no fact that would allow the least inference that the accident had occurred 
at a place where he would naturally be in the performance of his duties. 
Also, in the case of Philipps v. Hamburg American, 37 N. J. L. Journal 
167, there was no proof that he had any duty to perform at the place 
where he met with his accident. The Court held that he was injured in a 
place quite removed from where he would naturally be if performing the 
work assigned to him by his foreman, and that it was not warranted in 
drawing an inference that he was in the course of his employment. 

A clear distinction appears in the cases cited by the petitioner. In the 
case of DeFazios Estate v. Goldsmith Detinning Co., 88 Atl. 706, (which 
was affirmed by the Court of Errors and Appeals in 95 Atl. 549), there 
was only evidence of the fact that the petitioner had gone to his foreman 
in search of materials and, while on this trip, was killed. He was killed 
where he would naturally be in the performance of his employment and, 
although the actual facts surrounding the accident were entirely unex- 
plained, still the fact that there was a deep wound in his body, which might 
indicate an accident, was sufficient to infer accident, and the place where 
he was found was sufficient to infer that it arose out of and in the course 
of his employment. The other case, Manziano v. Public Service Gas Ca., 
105 Atl. 484, held also that the man was found around the place where he 
would naturally be in the performance of his duty and, therefore, that 
there was sufficient proof to warrant an inference that he was in the 
course of his employment and that the accident arose out of it. There 
was only the proof that he would naturally be around the trench he was 
found asphyxiated in, if in the course of his employment and the further 
proof of the dangerous environment. How he came to get in the trench 
was left entirely unexplained. 

In the case at bar there was proof that he would be in this wash- 
room in the natural course of his. employment, and in fact it was his duty 














THE NEW JERSEY LAW JOURNAL 





114 


to be there. There was evidence that his clothing became saturated with 
imflammable material which made him very susceptible to burning and, 
further, that he carried an oil lantern which was burning high with the 
globe badly smoked when found. Therefore, there is proof of dangerous 
environment, and that he was where he was supposed to be when found. 
An inference that he was within the course of his employment is the only 
logical way to explain the accident. 

Fourth: That the respondent herein had knowledge of said accident. 

Fifth: That as a result of said accident the said deceased died on the 
7th day of October, 1923. 

Sixth: That the petitioner herein had expended the sum of over $150 
for funeral expenses which has not been paid for by the respondent. 

Seventh: That the petitioner, Freida Mueller, is the widow of Jo- 
seph Mueller and was, at the time of his death dependent upon him for 
support. That as such widow she is entitled to and is hereby awarded 
compensation at the rate of $11.20 per week for 300 weeks, subject to all 
the conditions of the Act first above cited, and also funeral expenses of 
one hundred and fifty dollars. 

Ninth: That the petitioner is entitled to costs in this proceeding. 





IN RE WILL OF SMITH.’ 





(N. J. Court of Errors and Appeals, Mar. 3, 1924). 


Will—Review of Prerogative Court Action—Re-Hearing. 1. While there is 
in the Prerogative Court no express statutory limitation as to the time within which a 
defeated party may ask the court to review its action, the analogous limitation of 
the right ot appeal will govern. 

2. The Prerogative Court is without power, after the right to appeal has ex- 
pired, to grant a re-hearing except in case of new or newly discovered matter. 
This evidence must be such as could not have been discovered by reasonable diligence 
in time for the hearing, and of such a character as would have altered the decree. 

3. Where the Prerogative Court makes an order vacating a decree and allow- 
ing a re-hearing, upon allegations which do not conform to the tests mentioned in 
the preceding paragraph the order will be reversed. 


In the matter of the Appeal of Horace Roberson, Executor, Annie 
P. Buel, Hiram A. Smith, and Augustus C. Smith, Devisees and Lega- 
tees, from an order made in the Prerogative Court, vacating decree there- 
tofore made in said Court, which had affirmed the decree of the Orphans’ 
Court admitting to probate the will of Susan E. Smith, deceased. On Ap- 
peal from the Prerogative Court. 

Messrs. McDermott, Enright & Carpenter for Appellant, Horace 
Roberson, Executor. Mr. John M. Enright, of counsel. 

Messrs. Carrick and Wortendyke for the Appellants, Annie P. Buell, 
et als. Mr. Charles L. Carrick of counsel. 

Mr. A. A. Melniker for the Respondents. 

The opinion of the Court was delivered by 


KATZENBACH, J.: On June 5th, 1910, Susan E. Smith, of Bay- 
onne in this State, duly made her last will and testament. She bequeathed 
to each of the children of her deceased husband, William H. Smith, five 
hundred dollars and devised to them a dwelling-house in Bayonne. The 


*See Editorial Note on this case.—Eprtor. 
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will states that the motive which prompted these bequests and the devise 
of the dwelling-house was that the house and most of the personal proper- 
ty accumulated by the testatrix had come from her deceased husband and 
his deceased daughter. To a sister and two brothers, Mrs. Smith gave 
legacies of two hundred dollars each. The remainder of her estate she 
left to her son, Joseph T. Houghton. 

Mrs. Smith died on October 24th, 1918. To the probate of the will 
her son filed a caveat. He alleged that his mother lacked testamentary 
capacity and that the will was the product of undue influence. On April 
25th, 1919, the Hudson County Orphans’ Court admitted the will to pro- 
bate. From the decree of this Court Mr. Houghton appealed to the Pre- 
rogative Court. The appeal was heard by a Vice-Ordinary who, on April 
4th, 1921, advised a decree which dismissed the appeal and affirmed the 
decree of the Orphans’ Court. 

On May Ist, 1922, Mr. Houghton presented to the Vice-Ordinary a 
petition for a re-hearing. The petition set forth the proceedings mentioned 
and then stated that a great injustice had been done the petitioner in that 
the appeal was argued in the Prerogative Court for him by counsel differ- 
ent from the counsel appearing in the Orphans’ Court who were unfamiliar 
with the evidence taken in the Orphans’ Court, so that the case was not 
presented with that fullness which would insure a fair and just determina- 
tion thereof, and that a further argument of the case would advance the 
cause of justice. The petition further stated that evidence material to the 
issue in addition to that presented could have been adduced, but was not 
so adduced, because the petitioner had not been informed that such evi- 
dence was desirable; that since the decree dismissing the appeal had been’ 
made the petitioner had discovered a memorandum book showing a repay- 
ment by one William H. Smith to Hiram Smith, of the sum of $213.56, 
which would tend to contradict evidence given by Hiram Smith; that at the 
time of the hearing a Dr. Donohoe, who had been the physician of the 
testatrix, was in military service overseas and unavailable; that he was 
now available and would, according to the belief of the petitioner, testify 
to the mental unsoundness of the decedent at the time of the execution of 
the will. The petition was verified and also had annexed to it an affidavit 
made by the petitioner’s wife containing some hearsay statements. 

The Vice-Ordinary upon this petition made, on May 23rd, 1923, an 
order vacating the decree of April 4th, 1922, and allowing a re-hearing. 
From this order the executor and certain devisees and legatees have ap- 
pealed. 

The contention of the appellants is that the Prerogative Court was 
without jurisdiction to make the order appealed from. No appeal to this 
Court had been taken from the decree of the Prerogative Court. When 
the petition for rehearing was filed the time to appeal from the decree of 
the Prerogative Court had expired. An appeal from the Prerogative 
Court to this Court must be taken within one year from the making of 
the decree. The time within which an appeal can be taken had thereto- 
fore expired on April 5th, 1922. 

The practice which obtains in the Prerogative Court is, broadly 
speaking, the same as that in the Court of Chancery. In the case of Wat- 
kinson v. Watkinson, 68 N. J. E. 632, this Court held that, although there 
is no express statutory limitation as to the time in which the Court may be 
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asked by a defeated party to review its action, the analogous limitation of 
the right of appeal should govern. In the Court of Chancery the method 
of procedure is by bill of review, for which leave to file is obtained by 
petition. Watkinson v. Watkinson, supra. A bill of review cannot be 
filled after the right to appeal has expired except in case of new or newly 
discovered matter. Ibid. In the Prerogative Court the customary method 
of procedure is by petition. The evidence necessary to obtain the vacation 
of a decree and a re-hearing must not only be new or newly discovered but 
must be evidence which could not have been discovered by reasonable 
diligence at the time of the hearing, and must further be of such a charac- 
ter as would have altered the decree. We will apply these tests to the 
grounds set forth in the respondent’s petition for re-hearing in the Pre- 
rogative Court. 

The first ground is that the case was argued for the petitioner in the 
Prerogative Court by counsel, who had not acted for him in the Orphans’ 
Court, and who, because of their unfamiliarity with the evidence did not 
fully and forcibly present the petitioner’s case to the Vice-Ordinary. If 
the unfamiliarity with the evidence was due to lack of diligence on the 
part of counsel, this was the petitioner’s misfortune. The mistake of a 
Judge or jury may be a good cause for a new trial but not the mistake of 
counsel. Warner v. Warner, 31 N. J. E. 549. If counsel failed to present 
the case as fully and forcibly as the petitioner would have liked this was a 
mistake of judgment on the part of the petitioner in selecting counsel. New 
trials or hearings are not given for errors or supposed errors of judgment 
made by a litigant in the selection of counsel. If such were the law there 
would be no end to litigation. 

The next ground advanced is that rebuttal evidence could have been 
adduced, but was not so adduced, because the petitioner was not informed 
that such evidence was necessary or desirable. This situation was due 
either to an error of judgment on the part of the petitioner in failing to 
acquaint his counsel with the evidence at his command, or to lack of dili- 
gence of counsel in ascertaining what evidence the petitioner possessed. 
Neither situation is a sufficient ground for a new hearing. A client is 
bound by his own mistakes. He is likewise bound by the mistakes of his 
counsel. 

The petitioner next contends that he has found in an old trunk a 
memorandum book in the handwriting of one, William H. Smith, show- 
ing a repayment of $215.66 by him to Hiram Smith a witness and bene- 
ficiary under the will, which, if it had been introduced in evidence, would 
have tended to discredit the testimony of Hiram Smith. This evidence 
could have been discovered by reasonable diligence before the hearing. 
The time to have searched the old trunk for evidence was before the 
hearing, not afterwards. This evidence, if admissible, would merely have 
affected the credibility of a single witness. Where the sole purpose of the 
new evidence is to discredit the testimony of a witness of the adversary 
party it will not be admitted. Den v. Giger, 9 N. J. L. 225. There is, 
therefore, no merit in this contention. 

Finally, the petitioner relies upon the fact that a Dr. Donohoe, who 
was the physician of the testatrix, was in the military service overseas at 
the time of the hearing and his testimony was not available, but that Dr. 
Donohoe is now amenable to the process of the Court, and the petitioner 
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verily believes that he would testify to the mental unsoundness of the testa- 
trix at the time of executing the will. There is no affidavit by Dr. Donohoe 
as to what he would testify to. The petitioner’s affidavit does not even 
contain a hearsay statement as to what Dr. Donohoe’s testimony would 
be. It is merely an expression of the affiant’s opinion as to what the testi- 
mony would be. If it was in the opinion of the petitioner so important it 
could have been taken abroad. These allegations with reference to the 
testimony of Dr. Donohoe do not bring his testimony within that class of 
newly discovered evidence which justifies a Court in exercising its sound 
discretion in vacating a decree. 

The situation in the present case may, perhaps, be best stated by the 
following excerpt from the opinion of the late Vice-Chancellor Van Fleet 
in Warner v. Warner, supra, dealing with a similar application. He said: 
“This application, concisely stated, is this: the defendant, after having 
had the full opportunity given to him by the law to make his defense, and 
made such use of it as he thought necessary, and having been beaten, now 
says that, in consequence of his own laches and the misjudgment of his 
counsel, he did not make as strong a defense as he is sure he can make if 
the Court will obliterate the past and allow him to start anew. The merits 
of his application as thus stated present just the reason why it should not 
be granted.” 

For the foregoing reasons the order of the Prerogative Court ap- 
pealed from will be reversed with costs. 





STATE v. TAYLOR.’ 


(Recorder’s Court, Cedar Grove Township, Essex Co., March, 1924). 
Disorderly Conduct—What Constitutes under Act Quoted. 


Case of State of New Jersey against Edwin E. Taylor, upon com- 
plaint of Edward J. Scheiber for disorderly conduct. 
Mr. Roswell W. Chandler for Defendant. 


BOARDMAN, Jr., Recorder: Edward J. Scheiber was appointéd 
in 1915, with two other citizens of Cedar Grove Township, to serve as 
Shade Tree Commissioners for said Township, one for one year, one for 
two years, and one for three years, to hold office, as alleged by Scheiber, 
until successors were appointed respectively. No successors have been ap- 
pointed and Scheiber, having entered upon his duties as Shade Tree Com- 
missioner in 1915, has continued to act to the present time. Early in 
1924, before Andrew G. Orr, another of such Shade Tree Commissioners, 
had gone South for a winter outing, the Shade Tree Commission held a 
meeting, at which Scheiber was “authorized” to trim up the trees along 
Pompton Avenue. 

On February 13, 1924, Scheiber, with Gustav Meier, Jr., as assistant, 
went along Pompton avenue removing from the trees overhanging the side- 
walks all branches which in the opinion of said Scheiber interfered with 
travel by pedestrians carrying umbrellas, having in mind the way in which 
the ice on the trees weighted down the branches. In front of the defend- 


*It is rare that a case in a Recorder’s Court is sent to the JourNnaAL, but, because 
the points raised in this particular cause appear to be interesting, we give room for 
it. What follows is the Recorder’s record, the Recorder being himself a counselor- 
at-law.—Eb1Tor. 
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ant’s property Scheiber and Meier pruned off the branches and, while they 
were so engaged, the defendant came out of his house to protect his prop- 
erty. He made no serious objection except to the removal of a branch 
which hung down from a horizontal bough extending westward over the 
sidewalk from a tree whose trunk stood wholly on defendant’s property 
beyond (that is east of) the street line, the sidewalk line. This branch 
hung down so that Scheiber, although not able to reach it with his out- 
stretched hand when he stood on the sidewalk, was able to touch it “with 
a little jump.” Placing a box twelve inches high upon the concrete side- 
walk he stood upon such box and himself sawed off the branch right next 
to the bough and painted over the exposed cut. Meier, under instructions 
from Scheiber, had been up in defendant’s tree doing other pruning. At 
least the removal of the branch which Scheiber cut off aroused the defend- 
ant to an assertion of his rights of property and to a rebuke of Scheiber in 
a tone admittedly loud. In loud language defendant called Scheiber “a 
sucker” and “a grafter.”” Defendant admitted that he said this upon his 
own property, but denied that he had gone upon the sidewalk except to 
see the tree where Scheiber pointed out to him the advantages of pruning. 

For the State Edward J. Scheiber and Gustav Meier, Jr., gave their 
story and submitted to cross examination. On the part of the defendant, 
the defendant himself; his son, Chester Taylor, and his neighbor, Freder- 
ick Young, were examined and cross-examined; the State’s witnesses 
again taking the stand to deny new matter introduced by the defendant. 

At the close of the State’s first case, the defense moved for a dismis- 
sal of the complaint on several points of law, all of which were over- 
ruled as not warranting dismissal. At the close of the whole case I found 
the following facts: 

1. That defendant used the words “sucker” and “grafter” addressed 
to Scheiber with reference to the shade tree pruning, a function exercised 
for the municipality. 

2. That defendant used such words on the sidewalk as well as on his 
own property. 

3. That he had provocation. 

The statute involved reads as follows: 

“Any person or persons who shall loiter or assemble on the streets, 
at the corners of the streets, or in the public places of any city, village, 
borough, or township in this State, being under the influence of intoxicat- 
ing liquor, or who, not being under such influence, shall indulge in and 
utter loud and offensive or indecent language, or shall address or make 
audible and offensive remarks or comments upon any person passing along 
such streets or public places, or shall obstruct or interfere with any per- 
son or persons lawfully being in and upon such streets or public places, 
shall be deemed and adjudged to be a disorderly person. (Disorderly 
Persons Act, 2 C. S., page 1927, section 3). 

As to points of law I declare: 

1. That “sucker” and “grafter” constitute offensive language when 
addressed to a man with reference to what he is engaged in doing in the 
service of his municipality. 

2. That “loitering” is not an essential element of disorderly conduct 
based on the use of loud and offensive or indecent language in a public 
place. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS IIg 


3. That Scheiber’s acts justified defendant’s assertion of his rights 
even in loudest tones, but did not justify his calling Scheiber a sucker and 
a grafter; that Scheiber’s acts, however, afforded defendant such provo- 
cation as entitles him to have them considered in mitigation of the penalty. 
(18 C. J. 1223, notes 22 and 26). 

The result is that defendant is found technically guilty but should 
not be seriously penalized. He is, therefore, given a nominal fine of one 
dollar and the costs of a contested trial, two dollars, total three dollars. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 


Borough of Bradley Beach v. Coast Gas Co.—Complaint that the 
Coast Gas Co. had not placed mains on certain avenues in Bradley Beach 
in order to furnish gas to applicants ; afterward complaint modified to ap- 
ply to Second avenue only. A similar but personal complaint had been 
reported on Aug. 17th last. The Board, declaring the borough ordinance 
too broad, said: “The extension in Second avenue calling for a deposit 
of $250.00 with a service line along the corner lot appears to be the most 
feasible. The Board will issue an order requiring the extension to be 
made upon having submitted to it satisfactory proof that the deposit of 
$250.00 has been made or tendered to the Company.” Decision Feb. 19, 
1924. Mr. Ward Kremer for Petitioner. Mr. L. G. Ritchie for Re- 
spondent. 


In re Paulsboro Water Co.—Application for increased rates. The 
Board disallowed the proposed increased schedule, but allowed a revised 
schedule of increase, provided certain proposed improvements were act- 
ually installed by Dec. 31, 1924. Decision Feb. 20, 1924. Messrs. Avis & 
Avis (by Mr. John Boyd Avis) for the Company. Mr. Francis B. Davis 
and Mr. W. Earle Miller for the Borough of Paulsboro. 


In re Browns Mills Electric Light & Power Co.—This Company was 
organized in 1918 and took over an existing hydro-electric plant which had- 
been originally constructed for the benefit of the Browns Mills Hotel. 
The Company immediately commenced the construction of distribution 
lines to furnish service to additional residences. Since that time many 
hundred lots have been sold bordering on or near the lakes from which the 
Electric Company obtains its power, and a large number of bungalows and 
cottages have been erected. The inspector having reported the plant was 
not in proper condition to afford adequate service the Board, of its own 
motion, called a hearing, and concluded that additional plant capacity 
should be provided, and stated it would approve, on application, the issu- 
ance of securities to finance additions. It also recommended that “the 
property owners and other taxpayers in Browns Mills, who are the ones 
really interested in the development and welfare of the community, make 
arrangements to take over the property of the Browns Mills Electric Com- 
pany through the purchase of its stock or other appropriate method and 
make the additions to the property in accordance with methods which they 
may approve.” It would hold the matter in abeyance until Mar. 27, 1924. 
Decision March 5, 1924. Mr. S. Huntley Beckett and Mr. E. J. Rotan for 
users of service. Mr. Thomas N. Hyndman for Respondent. 
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In re Erie Railroad, etc-—Concerned additional station facilities and 
conditions in the passageway between the concourse of the Erie Railroad 
and the platforms of the Hudson & Manhattan Railroad at the Pavonia 
Avenue Station, Jersey City. It was alleged that cigar stands, newspaper 
booths and coin boxes, located near the westerly end of the passageway, 
obstruct the free use of the passageway for travel and to relieve the con- 
gested conditions caused thereby the booths and stands should be re- 
moved. The Board: “As the existing conditions are such as to require 
improvement, the proposed additional passageway as shown on plan sub- 
mitted by the Hudson & Manhattan Railroad should be constructed, and, 
pending the completion of such construction, the newspaper booths and 
cigar stands in the passageway should be reduced in width to a maximum 
of 18 inches ; also the Erie Railroad should eliminate a portion of the cigar 
stand at the southerly end of the concourse by reducing the length of the 
northerly side to 8 feet 6 inches from the partition of the passageway to 
the pump house, and the southerly side to 6 feet west of the pump house 
partition, and the ticket office should be reduced in length to approximately 
23 feet and relocated on the westerly side between the second and third 
openings from the northerly end of the concourse.” Decision Mar. 18, 
1924. Mr. Robert C. Goodale for Hudson & Manhattan Railroad. Mr. 
Duane E. Minard for Erie Railroad. Mr. John W. Queen for Board of 
Public Utility Commissioners. 





SOME INTERESTING OUT-OF-STATE DECISIONS. 


FINES TO HUMANE Society CONSTITUTIONAL. 


In an action for the recovery of a fine collected by the city of New 
York upon a conviction for cruelty to animals, it was claimed by the city 
of New York that the article of the Penal Law which made provision for 
the payment of all fines collected for such offenses to the Society for the 
Prevention of Cruelty to Animals violated sections 9 and 10 of article 8 of 
the Constitution. These constitutional sections, in substance, make it un- 
lawful for the State, or any of the political subdivisions thereof, to loan 
their money or credit to any individual, association, or corporation. 

The Supreme Court of New York, Appellate Division, First Depart- 
ment, affirmed the decision of Appellate Term, which allowed a judgment 
in favor of plaintiff to stand as originally granted by the Municipal Court. 
The case is reported as the American Society for Prevention of Cruelty to 
Animals v. City of New York, 199 New York Supplement, 728. Judge 
Merrell, writing the opinion of the Court, held the Act constitutional and 
said : 

“The plaintiff is rendering valuable public service. Its officers and 
agents are constantly engaged in work beneficial to the entire state and to 
all of the people thereof. Large sums of money are necessarily expended 
in connection with the rendition of such services, much of which would 
otherwise be necessarily expended by the State or by various municipalities 
therein. As a reward for such services and in part payment thereof, and 
as a reimbursement for money expended in a public service, the Legisla- 
ture has seen fit to enact the law under which the plaintiff seeks to recover 
the penalty in this action. The penalty paid by the person who violated 
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the statute is not, strictly speaking, public money. It is not money raised 
by tax or paid for a license. The State never had any title thereto. The 
law which imposed the penalty gave it to the plaintiff respondent.” 


Arrest WITHOUT WARRANT OF Liguor CARRIER. 


In Kentucky some officers armed with a warrant to search a house 
for intoxicating liquor caught a culprit carrying a bottle, and on investi- 
gation he was found to be carrying five other bottles filled with whisky— 
in fact, according to the opinion of the court, he was a sort of perambulat- 
ing barroom. In the case of Robertson v. the Commonwealth of Kentucky, 
decided by the Court of Appeals of Kentucky, and reported in 249 South- 
western Reporter, 1010, Chief Justice Sampson said: 

“By section 36 of the Criminal Code, a peace officer may make an ar- 
rest without a warrant when a public offense is committed in his presence. 
Transporting liquor on one’s person is a violation of the law—a public of- 
fense. When the officers saw the pint of whisky sticking out of the pocket 
of appellant they had authority to arrest him.” 


A merchant is held liable in Long v. American R. Exp. Co. 150 La. 
184, 90 So. 563, annotated in 22 A. L. R. 1493, for injury to a boy who, 
after dark, collides with a movable platform scale which the merchant 
leaves on the grassplot between the sidewalk and the curb of a much- 
frequented street of a municipality. 








That one cannot be punished for contempt in failing to comply with 


a judgment, if it has not been within his power to do so since the judg- 
ment was rendered is held in the Texas case of Allen v. Woodward, 239 
S. W. 602, annotated in 22 A. L. R. 1253. 
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DINNER TO MR. JUSTICE LLOYD. 





Other members of the Judiciary 
at the speakers’ table were Vice 
Chancellors Edmund B. Leaming 
and Robert H. Ingersoll, Circuit 


On Saturday evening, March 1, 
a testimonial dinner was tendered to 


Mr. Justice Frank T. Lloyd, of 
Camden, by the Camden Bar Asso- 
ciation, in honor of his elevation to 
the Supreme Court Bench. It was 
held at the Bellevue-Stratford Ho- 
tel in Philadelphia. 


Former Judge William T. Boyle 
was toastmaster and acquitted him- 
self with honor. Beside him at the 
speakers’ table were nearly all the 
members of the important judiciary 
of the State. On one side of Judge 
Boyle was Justice Lloyd and on the 
other Chancellor Edwin Robert 
Walker. 


Court Judges Nelson Y. Dungan 
and Ralph W. E. Donges, former 
Attorney-General McCarter, Jus- 
tice Frank S. Katzenbach, former 
Judges Cole and William C. French. 

The first speaker was Frederick 
M. P. Pearse, secretary of Gover- 
nor Silzer. Mr. Pearse represented 
the Governor at the banquet. 

“No Judge on the bench was ever 
more considerate of the younger 
members of the Bar than Judge 
Lloyd,” declared Secretary Pearse. 
After his long and faithful service 
on the Circuit bench he deserved 
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promotion to the Supreme bench 
and it was an honor for the one, 
who loved him most to make this 
appointment. And it is with pleas- 
ure that I represent the Governor 
of New Jersey at this testimonial 
given in honor of Justice Lloyd.” 

Former Attorney-General Robert 
H. McCarter declared there is too 
much over-government these days. 
He said that Thomas Jefferson and 
men of his time would turn over in 
their graves if they were cognizant 
of so much government to-day. He 
followed with some most stimulat- 
ing thoughts upon the modern ten- 
dency of Courts to render decisions 
without too much regard to prece- 
dents. 

He reviewed Justice Lloyd’s ex- 
perience as a Court official. He had 
served as a Member of the Assem- 
bly and while in the Legislature was 
chairman of the Judiciary Commit- 
tee. He served six years as Prose- 
cutor of Camden county and eigh- 
teen years on the Circuit Bench. 
He extended the new Justice his 
heartiest congratulations. ‘Stand 
by the old principles and you will 
be a success,” concluded Mr. Mc- 
Carter. 

Circuit Judge Nelson Y. Dungan, 
who becomes senior member of 
the Circuit Court as the result of 
the elevation of Justice Lloyd, said 
that Judge Lloyd’s experience as 
Prosecutor and on the Circuit 
Bench fitted him for the Supreme 
Court and Governor Silzer made no 
mistake in appointing him. He said 
Justice Lloyd, a Republican, was 
appointed to the Circuit Bench by 
Governor Stokes, a Republican, and 
was reappointed by Governors 
Fielder and Edwards, Democrats, 
and promoted to the Supreme Court 
by Governor Silzer, showing that 
the Governors are usually anxious 
to make appointments to the Bench 
without political creeds being con- 


sidered and equally anxious to keep 
good Judges on the Bench. He 
called attention to the fact that the 
appellate business of the Circuit 
Court in New Jersey is rapidly in- 
creasing and more Judges are need- 
ed. 

The next speaker was Mr. Jus- 
tice Minturn, who welcomed the 
new Justice to the Supreme Court. 
“The Circuit Court is the school of 
the Supreme Court,” said Justice 
Minturn as he enumerated the num- 
ber of Circuit Court Judges who 
have been promoted to the higher 
Court. “The Circuit Judge is boss 
of his own business. The Supreme 
Justice is not the judge of his own 
time. Beside him there are eight 
other men laboring for the State. 
It is neither fair nor honorable for 
him to leave the work to the other 
men. He cannot leave to play a 
game or go away on a vacation.” 

Former Judge William C. French 
of Camden, gave pleasing reminis- 
cences of his association with the 
guest of honor and a whole lot of 
humor with it, some of which we 
may print hereafter. 

In response Justice Lloyd recalled 
the many changes in the administra- 
tion of justice in the State since he 
first went on the Bench. He re- 
called the saddening changes in the 
personnel of the Judiciary, citing 
that a number had gone to their 
long, long rest. 

“The thing Mr. McCarter has 
spoken about, the precedents of law, 
have on many occasions been on my 
own mind,” he said. “The eternal 
principles of justice are after all 
our safeguards. Without law there 
would be anarchy. In the law alone 
lies the path of safety. In the Cir- 
cuit Court you get the dramatic side. 
It is that human touch with fellow- 
men and women on juries that is 
appreciated. I myself have had but 
five days rest on the Circuit Bench 
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since the Court term opened in Sep- 
tember except Saturdays, and I 
used those days up to write my 
opinions. It’s a man’s job where he 
has to work from sun to sun. But 
on the Circuit Bench it is like a 
woman’s job where the work is 
never done. I greatly appreciate 
the warm loyalty and affection of 
the lawyers in the several counties 
in which I have served on the Cir- 
cuit bench. It was a priceless posses- 
sion to have made these friendships. 
I would rather hold those friend- 
ships than have any other position 
in life.” 

He urged that the same loyalty 
be extended his successor, Judge 
Donges. 





HUDSON BAR HONORS JUSTICE 
MINTURN. 


On March 22nd the Hudson Co. 
Bar Association gave a complimen- 
tary dinner to Mr. Justice Minturn 
at the Hotel Pennsylvania, New 
York City. 

Jurists of all Courts of the State 
and county joined the more than 
two hundred Hudson County law- 
yers in paying tribute to the succes- 
sor of former Justice Francis J. 
Swayze of Newark. Chancellor 
Edwin R. Walker was among those 
at the guest table, as was also Justice 
Samuel Kalisch of Newark. Let- 
ters of regret because of their in- 
ability to be present were read from 
Governor Silzer, Chief Justice 
Gummere and Justice Katzenbach. 

Harry Lane, President of the 
Hudson County Bar Association, 
acted as toastmaster. Among the 
speakers were ex-Governor Stokes, 
Rev. W. Warren Giles, of East Or- 
ange, Mr. McCready Sikes, of New 
York City, and former Judge Wil- 
liam H. Speer. 

Justice Minturn’s address on this 
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occasion is given by us in full on a 
preceding page. 





HONORING MR. LINDABURY. 


On the evening of Feb. 27th last 
Mr. Richard Vliet Lindabury, of 
the Essex Bar, was tendered a com- 
plimentary dinner at the University 
Club, New York City, by the officers 
and directors of the Prudential In- 
surance Company. It was to honor 
the completion of a half century of 
service as a member of the New 
Jersey Bar. 

Some time ago friends of Mr. 
Lindabury began plans for the hold- 
ing of a large dinner in his honor 
when he had finished the fifty years 
of practicing law, but when he 
learned of what was going on he 
asked that nothing of that sort be 
done and urged that the matter be 
allowed to come and go unnoticed 
save by such personal greetings as 
his friends might extend when they 
met him. His wishes were deferred 
to, but more recently Mr. Edward 
D. Duffield, President of Pruden- 
tial, and the other officers of the big 
Insurance Company, with the af- 
fairs of which he has been inti- 
mately identified for many years, 
expressed strongly to him the fact 
that they were loth to see such a 
time in the life of Mr. Lindabury 
pass on without some special mark 
of recognition and something 
through which could be shown the 
high esteem in which he is held by 
the entire Bar of New Jersey and 
New York, by men at the head of 
some of the largest and most im- 
portant corporations of the country 
and by his host of friends in other 
walks of life. 


Finally a compromise was made 
and the small party was agreed up- 
on, consisting of the Prudential offi- 
cers and directors as hosts and a 
few intimate personal friends the 
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only other guests. The affair was 
so quiet indeed that we have seen 
no detailed account of the dinner. 

Mr. Lindabury was born near 
Peapack, N. J., Oct. 13, 1850, the 
son of a good farmer and had the 
usual common school education. He 
read law with the late Congressman 
Alvah A. Clark, of Somerville, and 
was admitted to practice at the Feb- 
ruary Term, 1874, and became coun- 
selor three years later. He practiced 
at Bound Brook, then Elizabeth, 
then Newark, where he became 
what he is now considered, at the 
head of the Bar in this State. In ad- 
dition to his large and lucrative 
practice he manages, as his one hob- 
by, a fine estate near Bernardsville, 
Somerset County, his home, where 
he has blooded stock. Some com- 
ments on his career will be found 
in our “Editorial Notes” in this is- 
sue. 





HUMORS OF THE LAW. 


Lawyer—“What? Ten thousand 
a year to your wife if she marries 
again, and only five thousand if 
she doesn’t? That is unusual!” 

Client-—“Yes, but, you see, I 
think of my successor. He deserves 
extra !”—The Passing Show (Lon- 
don). 


A tailor who had been wrongfully 
accused of murder, and who had an 
excellent defense, seemed very de- 
jected when brought up for trial. 

“‘What’s the trouble?” whispered 
the counsel, observing his client’s 
distress as he surveyed the jury- 
men. 

“It looks very bad for me,” said 
the defendant, “unless some steps 
are taken to dismiss that jury and 
get in a new lot. There isn’t a 
man among them but owes me 
gd for clothes.”—-London Tid- 

its. 


DIVORCE LAW. 


We are in receipt of three pam- 
phlets giving a full resume of the 
decisions and practice in this State 
concerning the breaking of the mar- 
riage relations. They are entitled 
“Nullity of Marriage,” “Desertion,” 
“Adultery.” A fourth brochure be- 
longing to the foregoing, “Divorce 
A Mensa Et Thoro,” was published 
in the March Law JournaL. The 
whole forms a complete statement 
of the law on this subject and shows 
careful study of its intricacies, 
where there are such. The author 
is Mr. Robert Stockton of the New- 
ark Bar. 





SOME STATE NOTES. 


The Chief Justice has reappointed 
his brother, Mr. Charles E. Gum- 
mere, of Trenton, as Law Reporter 
of this State for five years. 

The “Newark Evening News” of 
March I contained a lengthy arti- 
cle reviewing the useful and suc- 
cessful career, as a lawyer and of- 
ficial of high rank, of Mr. Anthony 
Q. Keasbey, who was born just 100 
years before, and who died in 1895. 

Former Judge Clarence L. Cole, 
Sr., of Atlantic City, had an opera- 
tion for appendicitis on Feb. 26th. 

Mr. Ernest Weller, of the New 
Jersey and New York Bar, has be- 
come associated with the law firm 
of Morrison, Lloyd & Morrison, of 
Hackensack. 





GOVERNOR’S APPOINTMENTS. 


Before the Legislature of this 
State closed its sessions the Gover- 
nor appointed the following, among 
others, being in addition to what we 
have previously noted, and includ- 
ing only such as would be of inter- 
est to lawyers: 

Mr. Frank B. Jess, of Camden 
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county, to be Circuit Court Judge; 
a new appointment. 

Senator Thomas Barber, of Phil- 
lipsburg, to be Clerk in Chancery, 
succeeding Jesse R. Salmon. 

Mr. Edward A. McGrath to be 
District Court Judge in Elizabeth in 
place of Judge Charles L. Morgan. 

Mr. William H. Campbell, to be 
Prosecutor of the Pleas of Cape 
May county, in place of Linwood 
W. Erickson. 

Mr. J. William Huegel, of New- 
ark, to be member of the State 
Board of Taxes and Assessment. 

Circuit Court Judge Frank T. 
Lloyd to be an Associate Justice of 
the Supreme Court. 

Mr. William A. Smith, of New- 
ark, to be Circuit Court Judge. 

Mr. Francis D. Weaver, of Cam- 
den, to be member of the State 
Board of Taxes and Assessment. 





OBITUARIES. 


Mr. JosEPH COULT. 


Mr. Joseph Coult, probably the 
oldest and one of the best known 


members of the Bar in Essex 
county, died at his home, 58 Mt. 
Pleasant avenue, Newark, N. J., on 
Wednesday, March 12th last. 

His death was attributed to in- 
juries received when he fell in his 
room about a month before. 

Mr. Coult was born in Papakat- 
ing, Sussex County, the son of Jo- 
seph and Hannah Coursen Coult, 
on May 25, 1834, so that next 
month he would have reached go 
years of age. He was one of a 
family of ten children. He came of 
old English stock that settled in 
Connecticut. In 1750 some mem- 
bers of that family came to Sussex 
County, this State. Mr. Coult, af- 
ter receiving a common school edu- 
cation, entered the Rankin School 
at Deckertown for a college prepar- 
atory course. The university course 
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was finally abandoned, however, 
and soon he entered the law of- 
fice of Thomas N. McCarter, the 
elder, who was then a young law- 
yer in Newton. Mr. Coult studied 
there for some time and then en- 
tered a law school in Albany. He 
was graduated with a degree of 
LL. B. He started practice in New 
York City in 1858. He was ad- 
mitted to the New Jersey Bar at the 
February Term, 1861, and became 
a counselor February, 1869. His 


first partner was Thomas Ander- 


son. Two years later he formed a 
partnership with Lewis Van Blar- 
com. For a time he was Prosecu- 
tor of Sussex. 

Mr. Coult left Newton in 1874 
and went to Newark, where for a 
time. he was a partner of Mr. Mc- 
Carter. Some years later he took 
into partnership James E. Howell, 
who had been a law student in his 
Newton office. The firm of Coult 
& Howell continued until 1907, 
when Mr. Howell was appointed 
Vice-Chancellor. William A. Smith, 
who has just been appointed Circuit 
Court Judge, then became Mr. 
Coult’s law partner, and the firm so 
continued until Mr. Coult’s death. 

For eight years, between 1884 and 
1892, Mr. Coult was city counsel of 
Newark. He attended to the legal 
formalities when the city’s water 
supply system was created. In 1904 
he was appointed corporation coun- 
sel by Mayor Doremus to succeed 
Henry Young. In addition to the 
drafting of the Martin readjust- 
ment law, he prepared the city’s 
terms in connection with the con- 
tract for the Pequannock water sup- 
ply. He drew the conditions upon 
which the electrification of the local 
street car system was accomplished, 
which has thus far netted the city in 
the five per cent. payments thereby 
established an aggregate of several 
millions in revenue. He was one 
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of three lawyers who finally ap- 
proved the city’s contract with the 
East Jersey Water Company. Mr. 
Coult was also former counsel of 
the Passaic Valley Sewerage Com- 
mission. While an active Republi- 
can, he never held elective office. 
He served many times as delegate 
to conventions, city, State and Na- 
tional. 

Mr. Coult married Miss Frances 
A. Osborne, of Sussex County, in 
1859. On May 26 of last year they 
celebrated their sixty-fourth wed- 
ding anniversary. Besides his wife 
he is survived by three children, 
the Misses Margaret and Eliza 
Coult and Joseph Coult. Jr., the lat- 
ter being now one of the attorneys 
of the Public Service Corporation. 
The interment was in the Newton 
Cemetery. 


Mr. JAmes L. Griccs. 

Mr. James Lake Griggs, of Som- 
erville, N. J., died March 9, 1924, 
following a trouble of long dura- 
tion. During the influenza epi- 
demic five years ago Mr. Griggs’ 
son, Gilbert Griggs, a promising 
lawyer practicing in Camden, died 
and shortly after the father suffered 
a paralytic stroke. After many 
months he recovered to resume his 
law practice. He had an attack of 
pneumonia last Winter, but had 
fully recovered. His death was 
brought about by a general wearing 
down as a result of the stroke suf- 
fered several years ago. 

Mr. Griggs was born in Blawen- 
burg, N. J., December 16, 1851, the 
son of John S. and Sarah J. Van 
Zandt Griggs. He received his early 
education there and taught school 
at South Branch for a time. He 
then entered Lawrenceville Acad- 
emy, from which he graduated in 
1870. Following this he entered 
Princeton, graduating with the class 
of 1874. 
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Mr. Griggs now entered the law 
office of the late Judge John D. 
Bartine, of Somerville, and was ad- 
mitted to the Bar at the November 
Term, 1877, but did not take his 
counselor’s degree until November, 
1898. After becoming attorney he 
became a member of the firm of 
Frelinghuysen & Griggs, and, later, 
of Bartine & Griggs, after which 
he practiced alone. 

He always took great interest in 
the affairs of the town and in 1891 
was appointed town counsel by the 
Board of Commissioners, of which 
the late Justice James J. Bergen was 
President. He was _ reappointed 
every year for the next ten years. 

Mr. Griggs was Prosecutor of the 
Pleas of Somerset County, from 
April, 1900, to April, 1905, during 
which period many important crimi- 
nal cases were tried, some of them 
getting much notoriety in the State, 
and in these cases he was uniformly 
successful. He was connected with 
the Somerville Trust Company for 
many years. He became a member 
of the board of directors in May, 
1897, and was retained as counsel 
beginning in 1904, both of which po- 
sitions he held until his death. 

Mr. Griggs was a member of the 
Second Reformed Church and deep- 
ly interested in its work, especially 
in the Sunday school. He taught 
in the school for several years and 
was Superintendent for twenty-six 
years. While in the Sunday school, 
Mr. Griggs worked hard to stimu- 
late the interest of the scholars in 
the study of the Bible and to give 
them a proper conception of its 
worth. For three years he was 
President of the N. J. State Sunday 
School Association, and was also 
for some years a member of the 
Board of Education of the Re- 
formed Church in America. 

When the Somerville Wool- 
en Company was in existence Mr. 
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Griggs was counsel for that com- 
pany and a stockholder. When first 
taken ill several years ago, he was 
President of the Board of Trustees 
of the Somerset Hospital and very 
active in the work of the organiza- 
tion. For many years he was a 
member of the Somerville Lodge of 
Elks. He was a member of the 
Raritan Valley Country Club, Solo- 
mon’s Lodge, No. 46, F. and A. M., 
and of Keystone Chapter, No. 25, 
R. A. M.; also of the Somerset 
County Bar Association. 

In 1880 Mr. Griggs married Miss 
Mary S. Craig, daughter of Mr. and 
Mrs. David K. Craig. He is sur- 
vived by his wife and three chil- 
dren, John Edgar, David C. and 
Miss Mary A. Griggs. 


Mr. RayMonp P. WorTENDYKE. 


Mr. Raymond P. Wortendyke, 
the oldest practicing lawyer in Ber- 
gen county, died at his home, 71 
Knickerbocker Road, Englewood, 
N. J., Oct. 23, 1923. The notice of 
his decease only recently reached 
us. 


Mr. Wortendyke was born at 
Paskack, Bergen county, Dec. 30, 
1845, and graduated from the New 
Jersey State Normal School in 
1862. He taught for seven years 
and meantime studied law with 
Hon. Jacob R. Wortendyke and ex- 
Senator Brinkerhoff. He was ad- 
mitted to the New Jersey Bar at 
the June Term, 1869, and as coun- 
selor three years later. He practiced 
at 1 Montgomery street, Jersey 
City. He was a life long Democrat 
and had always lived in Englewood, 
where he was city attorney for 
many years. He was at one time 
President of the Bergen County 
Bar Association, and for several 
years served as chairman of its 
Grievance Committee. He was a 
man of great force of character and 





a master of details in his profes- 
sion. 


Mr. Martin W. LANE. 

Mr. Martin Wyckoff Lane, of 
Millville, N. J., died there on Mon- 
day, March 17, 1924, suddenly. He 
was stricken with heart trouble at 
about 10 o’clock, at his home on 
North Second street, and died ten 
minutes later, being conscious to the 
end. Although he had been very 
active and seldom complained of 
illness, Mr. Lane had been in de- 
clining health for several years, but 
during the past six months had ap- 
peared to be unusually well pre- 
served for his age, and attended to 
practice at his office daily. 

Mr. Lane was born at Neshanic, 
N. J., Nov. 22, 1858, his parents be- 
ing Andrew Lane, miller and store- 
keeper of that place, and Margaret- 
ta (Wyckoff) Lane. He graduat- 
ed at Rutgers College in 1881, and 
was admitted to the Bar at the No- 
vember Term, 1884, and had prac- 
ticed for thirty-two years at Mill- 
ville. He was a former City Solici- 
tor there; was solicitor for the Se- 
curity and Hope Building Associa- 
tion, and a director of the Cumber- 
land Trust Company, of Bridgeton. 
He was also a member, and formér 
Exalted Ruler, of Millville Lodge 
of Elks, and a member of the First 
Presbyterian Church. He had a 
wide Chancery practice, that work 
being his special line. His most im- 
portant case perhaps was that of 
handling the affairs of the Stock 
Building Association, and winding 
it up after it had been wrecked 
py its secretary. He was a Demo- 
crat in politics and was for years 
one of the leaders in the councils, 
of the party in Cumberland county. 

He is survived by a widow, Mrs. 
Katherine Wilson (Hall) Lane, who 
is also a native of Somerset county ; 
also by two sisters, Miss Mary A. 








Lane, of Neshanic, and Mrs. L. A. 
Zohe, of Syracuse, N. Y. 


Mr. Joun A. DENNIN. 

Mr. John A. Dennin, of the Jer- 
sey City Bar, died on March 14 last 
at his home, 141 Lembeck avenue. 
Mr. Dennin was born in Elizabeth- 
port, April 18, 1865, but his family 
later settled in Jersey City. He was 
graduated from St. Peter’s College, 
Jersey City, and then took up the 
practice of law in New Yiork. He 
was admitted to the New Jersey Bar 
at the June Term, 1886, and for 
almost twenty years was county at- 
torney of Hudson county. His of- 
fice was at 76 Montgomery street, 
Jersey City. During 1901 and ’o2 
he was a member of the Assembly. 


Mr. JoHn S. McMaster. 

Mr. John Stevenson McMaster, 
of Jersey City, died on March 22nd 
last at his home, 39 Bentley avenue, 
from a complication of ailments fol- 
lowing an attack of pleurisy. 

Mr. McMaster was the son of Dr. 
John T. B. and Elizabeth Grace 
(Stevenson) McMaster, and was 
born at Pocomoke City, Maryland, 
Dec. 29, 1859. His father had held 
various Federal offices in Mary- 
land. His great-grandfather, Rev. 
Samuel McMaster, came from 


Scotland and was pastor of a Pres- 
byterian Church in Maryland. John 
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S. was graduated from Lafayette 
College in 1883 and then taught 
mathematics and the natural 
sciences for five years in the Mor- 
ris Academy, Morristown, N. J. 
While there he studied law with the 
late Vice-Chancellor Henry C. Pit- 
ney and later at the University of 
Virginia. He was admitted to the 
New Jersey Bar at the June Term, 
1888, and became counselor three 
years later. In 1889 he opened of- 
fices in Jersey City, and the same 
year, served as private secretary to 
Senator George T. Werts, and in a 
similar capacity to Speaker Hep- 
penheimer of the Assembly in 1890, 
to Senator Robert Adrain when he 
was President of the Senate, 1891 
and 1892, and to Governor Werts 
during his term as Governor, 1893- 
796. In 1892 he became a member 
of the law firm of Dickinson, 
Thompson & McMaster, of Jersey 
City. Latterly he practiced alone 
at 1 Exchange Place. His firm, 
and he himself, dealt with a large 
number of important corporation 
cases. 

Mr. McMaster married, May 15, 
1894, Louisa Jane Dennis, daugh- 
ter of Hon. Samuel K. Dennis and 
Sallie (Crisfield) Dennis, of Mary- 
land. He is survived by his wife 
and two sons, one of whom, John 
D. McMaster, is also practicing at 
1 Exchange Place, Jersey City. 
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